
~: 26305065

3ll~cfd (~ - 11) q]1" cf;lllfoill ffl.-tl~ \J~IG ~
~--e.61 (,!cRii~G-1 1'.{cFl", tilctci"i tjfti <?!, cft~~c:r,lcf; c5 "Cl"ffi,

31iq1as), rs<Iara- 380015.:...7#s
xsl" ~~~ : Order-In-Appeal No ..AHM-SV"~AX-000-APP-079 -16-17

~ Date: 19.08.2016~m cITT mtror Date of Issue ~b /r, ~11~I

Arising out of Order-in-Original No SD-04/11/AC/2015-16 Dated 31.12.2015

Issued by Assistant Commissioner, Div-IV, Service Tax, Ahmedabad

Passed by shri Uma Shanker Commissioner (Appeals-II)
Tf --~--~ ~ 3H$l-lcilcillci : 3ll~cft1161ll IDx1 ~ ~ ~ ·x=f

-....--,-----~---~:-----~"ft ~

'cl" 314lclcbdT cpf -=rr+f 1@ "CfdT Name & Address of The Appellants

0
M/s. Sharp~uddin A Syed Ahmedabad

~~~ "ft~~ -ifr ciffcffi ~ mmm cITT ~ Plkil"afulct m "ft cITT

qr &
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of whicfl shall ne certified copy) and should be accompanied by a
fees of Rs. 1000/- ~here the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/
where the amount of service tax & interest demanded & penalty levied is more than fifty
Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the
bench of nominated Pub!~[e~?t~~nk of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be ar;companied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of
v-1hich shall be a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal.
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2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I rn terms of the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

¢ Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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ORDER INAPPEAL

This appeal has been filed by Shri Sharphuddin A. Syed, At. Rajoda,Ta. Bavla, Dist.

Ahmadabad (hereinafter referred to as the "the appellant") against the Order-In-Original No. SD-

04/11/AC/2015-16 dated 31.12.2015 (hereinafter referred to as "the impugned order") passed by

the Assistant Commissioner, Service Tax, Division-IV, Ahmedabad (hereinafter referred to as "the

Adjudicating Authority").

2. Briefly stated the facts of the case are as under:-

(i) During the audit, verification of the records of M/s Bhagavati Autocast Ltd., Survey

No.816, Village-Rajoda, Near-Bavla, Dist. Ahmedabad (hereinafter referred to as 'the said service

recipient' for sake of bravity), for the period 2009-10, it was observed that the appellant had

supplied laborers/workers to the above referred service recipient for attending certain activities in

the premises of the said service recipient on contract basis. The appellant had rendered their

services to the service recipient and the services so rendered were covered under the definition of

() Manpower Recruitment or Supply Agency" service as defined under section 65 (105) (k) of the

Finance Act, 1994. However, the appellant had not discharged their Service Tax liability.

0

(ii} Service recipient furnished the contract entered with the appellant and the

information with regards to the payments made to the appellant during the period 2009-10, 2010

11, 2011-12 and April,2012 to June,2012. The appellant had received total amount of Rs.

39,65,887/- from the service recipient for the taxable service provided under the category, of

"Manpower Recruitment or Supply Agency" on which service tax not paid comes to·Rs. 4,13,909/

for the period 2009-10, 2010-11, 2011-12 and April,2012 to June,2012 and same was confirmed

vide earlier 010. Adjudicating Authority held that the appellant had to supply any convincing

document which would even remotely suggest that the contract was for lump-sum assignment or

for completion of job work rather than for supply for man power; that on the other hand entries in

the ledger are very categorical as 'labour Charges' and such an amount has been paid after

deduction of TDS; that the benefit of Notification No. 8/2005-ST dated 1.3.2005 is also not

available as the appellant failed to establish that there was any contract of job work by the

appellant or the said service recipient; that the appellant had provided the services of 'Manpower

Recruitment or Supply Agency' are based on the ledger entries made by the said service recipient;

that the act on the part of the appellant which render themselves liable for service tax under the

category of 'Manpower recruitment or supply services' is very well suggested under CBEC Circular

No. 96/7/2007-ST dated 23.8.2007 under reference code no. 010.02; that the act on the part of the

appellant indicate that they had provided labor/manpower to the service recipient for various tasks

under taken by them and thus, such activities are covered under the definition of 'manpower

recruitment or supply agency' covered under Section 65 (68) of the Finance Act, 1994.Broadly

based on the findings above, the Adjudicating Authority held the amount of Rs. 39,65,887/

received by the appellant during the period from 2009-10 to June,2012 as taxable under the

category of 'Manpower Recruitment or Supply Agency' services and confirmed the demand of

Service Tax amountingto;Rs4,13,909/-/- under Section 73(1A) of the Finance Act, 1994 along

with Interest under S$off6ii75fthe'Finance Act, 1994 and also invoked the penalties under

a.a»»zs.7er#ff %%» is S}.E. ! d·,'If O 1~·. .. ,. . . . .·%s'..s
'gpee"
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Subsequently SCN for following period was issued and confirmed by adjudicating authority.

PERIOD TAXABLE VALUE Rate of tax- 25% Service tax

7/2012 t0 03/2013 14,31,273/- 3.095 44,226/-

4/2012 to 3/2014 23,62,030/- 72,987/-

. . Thereafter., the appellant had neither discharged the mandated Service Tax liable on the

services rendered by them nor obtained the requisite Service Tax Registration and also nor filed

any · ST-3 returns under the category of "Manpower Recruitment or Supply Agency". Accordingly,

for period April 2014 to march 2015, a Show Cause Notice dated 08.10.2015 was issued to the

appellant proposing the demand of Service Tax amounting to Rs. 68,310/- on taxable value

22,10,686/- under proviso to sub-section (1) to Section 73(1) of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 and also proposing the penalties under Section

76, Section 77 and Section 78 ibid .

Vide impugned 010 service tax of Rs. 68,310/- has been confirmed under section 73A(1) of

FA 1994, imposed penalty under section 76, Rs. 10,000/- under 77 and penalty of Rs. 68,310/

under 76 and Rs. 10,000/- under section 70 of FA 1994.

3. Being aggrieved by the impugned order, the appellant has filed an appeal and also

submitted synopsis of the case during personal hearing, on the grounds interalia mentioned as
under;

a) They are not supplying any manpower supply to the service recipient but were carrying job

work on per MT work basis at the premises of the service recipient, which can be verified

from rate contract given to them.

b) The exact nature of the job undertaken by the appellant for the service recipient involves

cleaning work, removal of black sand from the factory and other misc. work; that the

appellant is required to complete assigned work at the factory of the service recipient for

which amount paid to them for completing the work is in per MT basis and not on per man

days. The contract entered upon is not for supply of labourers or persons but for carrying

out the specific job. The appellant does the said work on contractual basis and the said

activity is not covered within the scope of the definition of the taxable services {Section

65(105)(K)} and, since the appellant does not act as supply agency, the appellant is not

falling within the definition of "Manpower Recruitment or Supply Agency" and therefore, is

not liable to pay any service tax.

c) Circular No. 96/7/2007-ST dated 23.8.07 contemplates that it is in respect of supply of

Manpower; that it can be seen that the clarification specifically reads that the agency

agrees for use of services of an individual to another person for consideration as supply of

manpower; that in their case, there is no agreement for utilization of services of an

individual but a job work is given to them for execution.
d) Similarly, in case of supply of manpower, individuals are contractually employed by the

g

manpower recruitment or supply agency,"but in case of the appellant no individuals are

contractually employed by service recipient.Appellant not being Manpower Recruitment or
•t -_.+

Supply Agency, is not collecting any considerationfor supply of Manpower; that they are
receiving lump sum or job charges, which is'not:covered under "Manpower Recruitment or

·.''c,~-;< / , -~, ~
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0

Supply Agency". In support to their contention, the appellant relied upon the decisions in

case of (0) 8.S. Associates vs. CQEx Bangalore, repgled at 2010 (19) S.T.R. 438 (Ti.

Bang) (ii) Divya Enterprises vs. CCEx. Mangalore reported at 2010 (019) STR 0370 (Tri.

Bang) and (iii) Ritesh Enterprise vs. CCEx. Bangalore reported at 2010 (18) STR 17 (Tri.

Bang).

e) They were engaged in manufacturing activities and hence, not liable for service tax for the

mfg. job work carried out by them and for which relied on Notification No. 8/2005-ST dated

01.03.2005 in support of their contention.

f) They were working for excisable factory, so if the appellant were liable, the service tax paid

by them would be available as a set off (CENVAT), then it would be revenue neutral

situation.
g) The entire demand is time barred as the Show Cause Notice covering the period of

01.04.2009 to 30.06.2012 has been issued on 26.09.2014. Thus, the Show Cause Notice

invoking the extended period of limitation is bad in law; that the Show Cause has badly

alleged that the appellant have suppressed the information from the department. .

h) Penalties invoked under Section 76, Section 77 and Section 78 of the Finance Act, 1994

are unjustified and unwarranted. Reliance is placed on various decisions of the higher

judicial forum in their support. Further, Penalty under Section 76 and 78 ibid can not be

imposed. Further, after amendment to Section 78 ibid w.e.f. 16.05.2008, inserted vide

Finance Bill, 2008, no penalty under Section 76 can be imposed if penalty under Section 78

ibid is imposed.
i) The present case is a fit case to be covered under Section 80 of the Finance Act, 1994,

which expressly provides that no penalty shall be imposed under Section 76, Section 77

and Section 78 of the Finance Act, 1994, if the appellant has a reasonable cause for

default. Reliance is placed on various decisions of the higher judicial forum in their support.

4. Personal hearing in the matter was granted on 02.08..2016 wherein Shri Vipul Khandhar,

Chartered Accountant appeared on behalf of the appellant and reiterated the contents of the

appeal memorandum and also submitted synopsis of the case.

0 DISCUSSION AND FINDING.

5. I have gone through the facts of the case, Show Cause Notice, the impugned order, the

grounds of appeal under appeal memorandum and written synopsis as well as oral submission. .

made during personal hearing..The matter purely involves interpretation of the activity undertaken ·

by the appellant,vis-a-vis the evidences and the submissions put up by the appellant and

consequently its classification into taxable services existing and defined under Section 65 of the

Finance Act, 1994 during the period under dispute. For sake of reference, 'Manpower recruitment

or supply service' as defined under Section 65(68) read with Section 65 (105)(k) of the of the

Finance Act, 1994, is reproduced as under for ease of reference.

65(68) "manpower recruitment or supply agency" means any person engaged in providing any
service, directly or indirectly, in any manner for recruitment or supply of manpower, temporarily or
otherwise, to any other person;

65(105)(k) taxable service means any service provided or to be provided ' to any person, by a
manpower recruitment orsupply agency in relation to the recruitment or supply of manpower,
temporary.or otherwise:fay#p@ec a0

Rs,,,>.- 43
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Explanation.-For the removal of doubts, it is hereby declared that for the purposes of this sub
clause, recruitment or supply of manpower mcludes services in relation to pre-recruitment screening,
verification of the credentials and antecedents of the candidate and authenticity of documents
submitted by the candidate;

6. I find that the Adjudicating Authority has pointed out that the bills/invoices submitted by the

appellant which categorically indicate that the same had been raised for laobur work apart from the

entries in the ledger and thus, held that the services provided by the appellant falls under the

category of 'Manpower Recruitment or Supply Agency' services. Although, the appellant has

contended as interalia mentioned at para-3 above both on merits as well on limitation.

6.1 The appellant contended that they were not providing any manpower supply to the service

recipient but were carrying job work on per MT work basis at site and in support thereto, the

appellantrelied upon the Contracts between them, the main terms and conditions as mentioned at

para-9 of the impugned order which I feel would be relevant to decide the case, are culled out as

follows,

(i) Under the Contract the second party has to complete the work to the satisfaction of the 0
first party by employing their workers.

(ii) Raw materials and semi finished goods has to be supplied by the first party and the

second party can not use their own materials or semi finished goods.

(i) Second party has to ensure payment as per the provisions of Minimum Wages Act to the

workers kept on work and the first party will not be responsible for this in any manner. The

contractor has to ensure that the payment of remuneration is not less than the rates fixed under

tne MinimumWages Act 1948 for the Industrial Engineering Industry.

(iij Jt will be the responsibility of the second party to ensure that the workers do not show

carelessness during their duty and all the goods and materials of the company, related to their

work is kept carefully. If any loss or damage is caused the same will be the responsibility of

second party and they will have to pay for the same or the same will be deducted from the contract

amount. Further the second party will be liable for any liabilities in future under ESI Act 1948.
(iii) As per the Minimum Wages Act, 1948 second party has to pay wages to the workers by

the 10" day of each month in the presence of the representative of first party.

(iv) Second party has to comply with provisions under Labour Act and has to appear before the

officials of labour department, during inspection, as has to give replies during investigation, and

resolve the objection raised and has to bear the penal and prosecution liabilities.

(v) It will be the responsibility of the second Party to comply with the provisions of the existing

and the time to time applicable acts like Factory Act, Provident Fund, State Labour Insurance

Policy Scheme, Bonus Payable Act, Workmen Compensation Act, Gratuity Act, Contract Labour

Regulation And Abolition Act 1970, Industrial Dispute Act Etc., in so far as the workers employed

by him are concerned. They have to maintain the register and records required under the

aforesaid acts regularly and produce the same as and when demanded by the first party.

(vi) It will be the responsibility of the second party to obtain licence and registration under labour
Act.

(vii )If any accident or injury occurs to the workers, it will be the responsibility of the second party

to incur the medical expenses. The second party will be responsible to pay compensation under
the workmen's compensation Act, 1923.

(viii) Second party will have to supply' workers to completed assigned works. If due to less number
-a«er-.

of workers, the work assigned to them is,delayed0%of the billing amount can be deducted by

he first party. -.•yo/ 
±] • $ '
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i'+' ·
(tx) 1% of the amount payable by the second party to the first party on monthly basis or Rs.300/

(Rs Three hundred only)whicheyer is lesswill be deducted,andit will be utilized for welfare and for
· . '$gt#us .sea

their accounting work. : '.

6.1.1 The above contract appears to be in the direction of sending specialized and skilled labour

to the service recipient for the nature of job, which is related to the cleaning work, removal of black

sand from the factory and other misc. work. Accordingly, there is an inherent activity of supply of

labour. There has been a categorical employment of manpower/labours for execution of the given

work for which persons were employed by the appellant who had agreed for use of the services of

the persons employed by him to the service recipient. The contract also speaks about the time

stipulations under which the assigned work has to be completed and the nature of the work to be

assigned under the contract. The contract also owes on the part of the appellant, all responsibilities

for risks attached with the job may it be loss/damages during the course of work and the same

would be subjected to the (monetary) deductions from the considerations. Although the entire

contract is aimed at completion of job attaching the quality and conditions of the work to be carried

out, the same appears to be subsequent to the supply of manpower of the appellant and conditions

for the working on the same. Thugh the staff is not contractually employed by the service recipient,

but they come under their direction and supervision of the service recipient.. Further, they are

under direct control of the service recipient as they could not do any work on their own. Even the

wages to be paid , was to be given before the representatives of the service recipient. Thus, the

service recipient indirectly hiring the labourers through the appellant to do their work in their factory

premises and was ensuring that requisite payments to the workers are being made. Also the

conditions of. the contract clearly demarcates the relationship between the labour employed at the

end of service recipient as an employer-employee relationsship all throughout the course of.the

work undertaken by the appellant in the premises of the service recipient. Another admitted fact as+ • ¢ we • di. e, tag

regards the Ledgers has been detailed under Para 12 of the impugned order, which have been

categorically maintained under the head of Labour Charges wherein the transactions of the

consideration from the service recipient to the appellant are manifested which also go ahead by

showing the payments done by service recipient on the basis of the bills based on the work carried

out by the manpower (marked as labour charges) of the appellants. If the contention of the

appellant is to be believed that they are not charging the service recipient on the basis of the

) mandays or manhours than the facts under the instant case do not suggest that the consideration

is confined to the quantum of work of cleaning work, removal of black sand from the factory and

other misc. work carried out by the appellant as agreed upon under the Purchase order and the

price set under the same. However, this does not seem to suffice the contention contrary to the

statute above. Since the mode of consideration for the services provided by the appellant is

different than what the appellant perceives as would have been based on Mandays/manhours, so

as to exit from taxability under the statute, would be incorrect. The undisputed facts that the entries

mentioned as ' Labour Charges' and ' TDS on Cont' etc. which were noticed by the Audit during
.385.

the course of Audit of Service recipient and further, investigation with the appellant'wherein the
·• ·,r ••.

appellant failed to supply any convincing documents in support of their contention, as well as the

bills/invoices raised by the appellant for labour charges does specifically prove that the appellant

had acted for supply of manpower. And hence, I find that the entire activity on the part of the

appellant bears the essential characteristics of Manpower Supply and not of lump sum job work.

Accordingly the service providedby-·the appellant is correctly falling under the category bf
4·

'Manpower Recruitri:ient or;J~~r.eP,r~r.rv_. ic_~s•.
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6.2 Further, after amendment from 16 th June, 2005, Service Tax was made leviable on

temporary supply of manpower by manpower recruitment & supply agency. The CBEC has also

issueda Circular -No.B1/6/2005-TRU dated 27.07.2005, explaining the intent and scope of the levy,

which is reproduced as under for better appreciation of the issue..

'MANPOWER RECRUITMENT SERVICE
. (.Board's Clarification vide TRU's letter No. B1/6/2005-TRU dt.27.7.2005)

22.1 Prior to 16-5-2005, service tax was leviable on services provided by manpower recruitment
agencies in relation to recruitment of manpower. Amendments have been made to levy service tax on
temporary supply of manpower by manpower recruitment or supply agencies.

22.2 A large number of business or industrial organizations engage the services of commercial
concerns for temporary supply of manpower which is engaged for a specified period or for completion of
particular projects or tasks. Services rendered by commercial concerns for supply of such manpower to
clients would be covered within the purview of service tax.

22.3 In these cases, the individuals are generally contractually employed by the manpower supplier.
The supplier agrees for use of the services of an individual employed by him to another person for a
consideration. The terms of the individual's employment may be laid down in a formal contract or letter of
appointment or on a less formal basis. What is relevant is that the staff are not contractually employed by
the recipient but come under his direction.

22.4 Service tax is to be charged on the full amount of consideration for the supply of manpower,
whether full-time or part-time. The value includes recovery of staff costs from the recipient e.g. salary and
other contributions. Even if the arrangement does not involve the recipient paying these staff costs to the
supplier (because the salary is paid directly to the individual or the contributions are paid to the respective
authority) these amounts are still part of the consideration and hence form part of the gross amount.

22.5 Gem and Jewiellery Export Promotion Council have represented seeking clarification that .
hiring of skilled artisans for making jewellery does not constitute supply of manpower taxable under
"manpower recruitment services". When the artisans are hired by any organisation or business, directly,
without engaging the services of any other person in any manner, in such cases, the artisans are
contractually employed by the company. There is no intermediary and hence no consideration is paid to
or payable to any intermediary. The service tax would be leviable only when the services of a person are
engaged for recruitment or supply of artisans."

From above, it is evident that the clarification given in the above circular underlines that large

number of business or industrial organizations engages the services of commercial concerns for

temporary supply of manpower which is engaged for specified period or for competition of

particular projects or tasks. Services rendered by commercial concerns for supply of such

manpower to clients would be covered within the purview of service tax. Thus, in view of facts and

discussion herein above, and also entries in the ledger of the service recipient, it is clear that the

appellant in the present case had simply supplied the labours to the service recipient for

completion of a particular task at their premises under the supervision and control of their client

which are taxable under the category of' Manpower Recruitment and Supply Agency'.

6.3 Further, the same issue has been addressed categorically by way of clarification with

regard to the 'Manpower recruitment and supply services' under Circular No. CBEC Circular No.

96/7/2007-ST dated 23.8.2007, relevant part reproduced as below,

Reference Issue Clarification
Code

(1) (2) (3)

0

0
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010.02/
23-8-07 Business or industrial

organisations engage
services of manpower
recruitment or supply
agencies for temporary
supply of manpower
which is engaged for a
specified period or for
completion of particular
projects or tasks.
Whether service tax is
liable on such services
under manpower
recruitment or supply
agency's service [section
65(105)(k)].

In the case of supply of manpower,
individuals are contractually employed by

· the manpowergirecruitment or supply
agency. The agency agrees for use of the
services of an individual, employed by
him, to another person for a consideration.
Employer-employee relationship in such
case exists between the agency and the
individual and not between the individual
and the person who uses the services of
the individual.
Such cases are covered within the scope of
the definition of the taxable service [section
65(105)(k)] and, since they act as supply
agency, they fall within the definition of
"manpower recruitment or supply agency"
rsection 65(68)1 and are liable to service tax.

0

0

The appellant's contention that the said circular is in respect of Supply of manpower only and in

their case there is no agreement for utilization of services of an individual but for job of cleaning

etc., given to them for execution. However, I find that in view of facts and discussion herein above

and also entries in the ledger of the service recipient and in absence of any concrete evidences put

forth by the appellant in support of their above contention, I reject the said contention of the

appellant being not sustainable in the eyes of law.

6.4 In view of the facts and discussion herein above, since their services falls under the

category of 'Manpower Recruitment or Supply Agency' servicees and not under the Business

Auxiliary Services as defined respectively under Section 65 of the Finance Act, 1994. Accordingly,

the benefit of Notification No. 8/2005-ST dated 1.3.2005 also does not come into play. Further,

benefit of the said notification is only available if it is established that the appellant had performed
,. _ .J, _.

certain 'job work' on behalf of the service recipient and thus, claiming benefit of the saidnotification

is also not correct as no documentary evidences thereto are made available by the appellant.

6.5 With a view to the above Circular, and the facts based on the scrutiny of the evidences

discussed by the adjudicating authority under the respective paras (discussed) ibid bear all the

ingredients that inspite of the work undertaken by the appellant at the premises of the said service

recipient, the ultimate controls of the task force involved, in terms of the employer-employee

relationships, rests with the appellant only. Hence, I uphold the confirmation of demand of Service

Tax on the appellant alongwith order for interest thereon under the impugned order and set aside

the appeal filed by the appellant.

7. With regard to the contention of the appellant on revenue neutrality, I find that by putting

this contention, the appellant is trying to get waiver of the prerequisite of payment of Service Tax

which has been found to be evaded under the claim for availability of the alternate scheme of

Cenvat credit. I observe that if the said plea of revenue neutrality is accepted then it will lead to a

situation which will make rules of payment of Service Tax redundant and nobody will discharge the

Service Tax under the pretext of availability of Cenvat credit which is not the intention of the

legislature. I find that in the case of Jay Yushin Ltd. Vis Commissioner of Central Excise, New

Delhi reported at 2000(119) ELT 718 ( Tri. L.B.) it is clearly held that revenue neutrality being a

question of facts, the same is to be established in the facts of each case and not merely by

showing the availability of an alternate scheme. It is also held therein that where the scheme opted
.rs»a

by the appellant is found t9,A:S'.es:,niis1.Js.e'c:l;., the existence of an alternate scheme would not be an i
acceptable defence. T#ea$ilane e present case is found to have contravened the 

k5a, en/,<, \ (' :. .-v2±sees
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provisions of law malafidely, which resulted into non payment of Service Tax, hence, opting for an

alternate scheme on the plea of revenue neutrality, would not be an acceptable defence.

Accordingly, this contention is also rejected being not sustainable.

8. . The· appellant also seeks to appeal that the issue is barred by time limitations as the Show

Cause Notice covering the period of 01.04.2009 to 30.06.2012 has been issued on 26.09.2014 and

thus, the Show Cause Notice invoking the extended period of limitation is bad in law; I find that

present show cause notice is for demand of period period April 2014 to march 2015, a Show

Cause Notice dated 08.10.2015. Demand is within time period.

8.1 It is argued that that the Show Cause has badly alleged that the appellant have suppressed

the information from the department. I find that the issue has been unearthed during the course of

Audit-of the records of the service recipient; that subsequently during investigation on being sent

several letters/reminders, the service recipient at last made available the copy of agreement and

the details ·of payments to the appellant vide letters dated 31.05.2013 and 20.08.2014. Had the

Audit not been conducted at the service recipient and subsequent investigation not carried out by

the department, the said service tax evaded by the appellant would have gone unnoticed and

unassessed. Further, the appellant had never approached the department for any clarification on

the taxability on the issue in question if at all he had any confusion on it. Hence, going by the facts,

it is clear that the appellant had evaded the payment of Service Tax by way of suppression of facts

with an intent to evade the service tax and thus, the extended period would be very much

applicable.

09. Further, with regards to various penalties, I find that as the appellant has failed to obtain the

Service Tax Registration under 'Manpower recruitment or supply service' as defined under Section

65(68) read with Section 65 (105)(k) of the of the Finance Act, 1994 from the department and also

failed to file the Service Tax Returns for the period in dispute, have contravened the provisions of

the Finance Act hence, liable for penalty under Section 77 of the Finance Act, 1994. Further, in

view of the facts and discussion herein above, especially at para -9 above, I find that the penalty

under Section 78 ibid is correctly imposed under the impugned order. The various decisions and

judgements relied upon by the appellant is of no help to them 1n view of the facts and discussion

herein above. However, with regards to imposition of penalty under Section 76 of the Finance Act, I

find that in pursuance to an amendment to Section 78 ibid w.e.f. 16.05.2008, inserted vide Finance

Bill, 2008, no penalty under Section 76 can be imposed if penalty under Section 78 ibid is imposed.

Thus, I set aside the impugned order imposing penalty under Section 76 ibid.

10.1 Further, the appellant have cited the judgments on non-imposition of penalty under Section

80 of the Act, if the appellant has a reasonable cause for default. I find that the appellant has

contended that as there was bonafide belief that activities carried out by them not taxable and thus,

it was a reasonable cause for their such failure, hence benefit of Section 80 of the Act should be

extended to them. However, I do not agree with the same. As inspite of Audit objection as well as

the stand of the department during further investigation carried out by the department and also the

CBEC clarifications, as mentioned in forgo9;p9ag8ell back in the years 2005 and 2007, the

appellant had neither obtained the service"tax- registrationnor filed any 'ST-3 returns and thus,.1 ; %2.. u° 'o.a

0

0
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refrained form payment of service tax thereon. Thus, I hold that the appellant is not eligible for the
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4
10.2 In view of the facts and discussion above, I uphold the impugned order imposing

penalty imposed under Section 77 and 78 of the Finance Act, 1994 .

11. The appeal filed by the appellant, thus disposed off in above terms.

the

benefit of Section 80 ibid.
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